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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

Claims 1, 2, 6, 14, 16-19, 21, 24-28, 31-35, 37, and 39 are rejected under 35 
U.S.C. 102(e) as being anticipated by Roe et al. (6,156,020). 

With respect to claim 1, Roe discloses an absorbent article 20, as shown in figure 
5, comprising a pouch 152 containing nits 172. The nits 172 are particles of cellulosic 
batts, as disclosed in column 19, lines 37-38. The pouch 152 further comprises a nit 
conditioner, as disclosed in column 19, lines 43-45. 

With respect to claim 2, the nit conditioner comprises a lubricant in the form of a 
lotion, as disclosed in column 19, lines 43-45. 

With respect to claim 6, the nit conditioner comprises hydrophobic matter in the 
form of a lotion, as disclosed in column 19, lines 43-45. 

With respect to claim 14, the nits inherently have an angle of repose, which 
would fall into the range of 70 degrees or less, as the range enables angles between 70 
and -290 degrees. 
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With respect to claims 16 and 18, the nits 172 have a particle size of 0.5 mm, as 
disclosed in column 19, line 1. Since 100% of the nits 172 have a particle size of 0.5 
mm, the pouch is free of particles with a size greater than 0.85 mm. 

With respect to claim 17, the claim discloses an article, not the method of making 
the article. Roe discloses an article comprising nits and a chemical additive in the form 
of the nit conditioner. 

With respect to claim 19, the pouch 152 comprises superabsorbent particles, as 
disclosed in column 19, line 39. 

With respect to claim 21, Roe discloses an absorbent article 20, as shown in 
figure 5, having a longitudinal axis 100, a transverse axis 110, two longitudinal sides 50, 
and a target zone 120. The article 20 comprises a liquid impervious backsheet 26 and 
a liquid pervious topsheet 24, as shown in figures 6 and 6a. The article 20 further 
comprises a pouch 152 containing free-flowing particles 172. The pouch 152 is laterally 
surrounded by an outer shaping member 210, as described in column 19, lines 18-20. 
A wicking barrier, as described in column 19, lines 56-59, separates at least a portion of 
the pouch 152 from the outer shaping member 210. 

With respect to claim 24, the free-flowing particles 172 are beads, as disclosed in 
column 19, lines 64-65. 

With respect to claim 25, the free-flowing particles 172 comprise 100% by weight 

nits. 

With respect to claim 26, the free-flowing particles 172 are free of clay. 
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With respect to claims 27 and 28, 100% by mass of the free-flowing particles 172 
have a particle size of 500 microns, as disclosed in column 19, line 1. 

With respect to claims 31-33, the pouch 152 comprises an odor control agent 
and enzyme, as disclosed in column 19, lines 43-45. 

With respect to claims 34, the pouch 152 comprises superabsorbent particles, as 
disclosed in column 19, line 39. 

With respect to claim 35, the free-flowing particles 172 comprise cellulosic fibers, 
as disclosed in column 19, lines 37-38, and a lubricant in the form of a lotion, as 
disclosed in column 19, lines 43-45. 

With respect to claim 37, the free-flowing particles 172 comprise cellulosic fibers, 
as disclosed in column 19, lines 37-38, and hydrophobic matter in the form of a lotion, 
as disclosed in column 19, lines 43-45. 

With respect to claim 39, the wicking barrier is a film, as disclosed in column 19, 
lines 56-59. 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 1-3 and 5 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Chauvette etal. (5,649,915). 

Chauvette discloses a pouch 20, as shown in figure 4, containing cellusosic nits 
12 comprising cellulose fibers, and a nit conditioner comprising a hydrophilic debonder, 
as disclosed in column 6, lines 54-67. 

Claim Rejections - 35 USC § 103 
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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 3-4, 7-9, 1 1 , and 36 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Roe et al. (6,156,020) as applied to claim 1 above, and further in 
view of Roe et al. (5,643,588). 

Roe (-020) discloses all aspects of the claimed invention but remains silent as to 
the type of lotion that may be used as the nit conditioner. Roe (-588) discloses the use 
of a lotion in an absorbent article, the lotion comprising mineral oil or mineral wax, as 
described in column 11, lines 6-7, both of which work to sooth and moisturize skin, as 
described in column 10, lines 39-43. 

It would therefore be obvious to one of ordinary skill in the art at the time of 
invention to use mineral oil or mineral wax, as taught by Roe (-588) as the lotion 
disclosed by Roe (-020). 

With respect to claim 3, the chemical additive used by Roe (-588) also can 
function as a debonder, as it comprises molecules of mineral oil or mineral wax, which 
comprise fatty portions and alkyl chains, as described in column 10, line 60, through 
column 11, line 6. 

With respect to claims 4, 7, and 8, the chemical additive used by Roe (-588) may 
be a silicone polymer, as described in column 1 1 , lines 48-62, where Rt and R 2 may be 
alkyl radicals, which are cationic and act as a base. The silicone polymer may further 
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comprise an acidic functional group such as a carboxylic acid, as disclosed in column 
12, lines 3-6, making the compound amphoteric. 

With respect to claim 1 1 , the nit conditioner used by Roe (-588) also can function 
as a surfactant, as it may be in the form of a fatty acid ester type of mineral wax, as 
described in column 10, lines 60-66. This structure is anionic. 

With respect to 36, the nit conditioner used by Roe (-588) also is a quaternary 
amine agent, as described in column 11, line 48, to column 12, line 6. 

Claim 10 is rejected under 35 U.S.C. 103(a) as being unpatentable over Roe et 
al. (6,156,020) as applied to claim 1 above. 

Roe discloses all aspects of the claimed invention but remains silent as to the 
amount of nit conditioner used. The nit conditioner disclosed by Roe is a lotion, and it is 
well-known in the art that an increase in the amount of lotion used directly results in an 
increased benefit to the skin of the user. It would therefore be obvious to one of 
ordinary skill in the art at the time of invention to include more than 0.1% by mass of nit 
conditioner in the pouch of Roe. 

Claims 12-13 and 29 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Roe et al. (6,156,020) as applied to claims 1 and 21 above, and further in view of 
Chambers et al. (5,597,873). 

Roe discloses all aspects of the claimed invention with the exception of the AUL 
value and Centrifuge Retention Capacity value of the free-flowing particles. Roe 
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discloses in column 19, line 39, the free-flowing particles comprise superabsorbent 
material. 

Chambers teaches the use of superabsorbent material having an AUL value of 
greater than 10 g/g and a Centrifuge Retention Capacity of greater than 1.5 g/g, as 
described in column 4, lines 43-55. The superabsorbent material having these 
characteristics exhibits improved dryness and leak prevention, as disclosed in column 4, 
lines 53-55. 

It would therefore be obvious to one of ordinary skill in the art at the time of 
invention for the free-flowing particles of Roe to have an AUL value of greater than 10 
g/g and a Centrifuge Retention Capacity of greater than 1 .5 g/g, as taught by 
Chambers, to provide improved dryness and leak prevention. 

Claims 15 and 23 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Roe et al. (6,156,020) as applied to claims 1 and 21 above, and further in view of 
Bernardin (5,009,650). 

Roe discloses all aspects of the claimed invention with the exception of nits 
comprising 50% eucalyptus fibers, and free-flowing particles comprising a hardwood. 
Roe discloses the use of cellulosic fibers as the nits or free-flowing particles 172, as 
described in column 19, lines 37-38, but remains silent as to the type of plant material 
from which the fibers are take. 

Bernardin discloses an absorbent article, as shown in figure 1, comprising a layer 
of 50% hardwood eucalyptus fibers and 50% softwood fibers, as described in column 
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1 1 , lines 25-29. The addition of 50% hardwood eucalyptus fibers to the layer 
significantly improve the wicking ability of the layer, as described in column 11, lines 43- 
50. 

It would therefore be obvious to one of ordinary skill in the art at the time of 
invention to construct the nits and free-flowing particles of Roe from 50% eucalyptus 
fibers to improve the wicking ability of the article, as taught by Bernardin. 

Claims 20 and 22 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Roe et al. (6,156,020) as applied to claims 1 and 21 above, and further in view of 
Bewick-Son ntag etal. (5,762,641). 

Roe discloses all aspects of the claimed invention but remains silent as to the 
size of the pouch 152. Bewick-Sonntag discloses a suitable width for the crotch region 
of a diaper as being 10.2 cm, as described in column 11, lines 15-18. Given this width 
for the crotch region of the diaper disclosed by Roe in figure 5, the pouch 152 measures 
about 4 cm in width and about 1 1 cm in length. The diaper dimensions disclosed by 
Bewick-Sonntag result in a diaper of a size that is comfortable for a baby weighing 9-17 
kg, as described in column 1 1 , lines 1 5-18. It would therefore be obvious to one of 
ordinary skill in the art at the time of invention to construct the diaper of Roe with the 
dimensions of Bewick-Sonntag to create a diaper of a size comfortable for an infant. 

With respect to claim 20, it would have been an obvious matter of design choice 
to make the pouch 3 cm wide rather than 5 cm wide, since the applicant has not 
disclosed that the width of the pouch being 3 cm wide solves any stated problem or 
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serves any particular purpose. It appears the invention would function equally well with 
a pouch having a width of 5 cm as a pouch having a width of 3 cm. 



Claim 38 is rejected under 35 U.S.C. 103(a) as being unpatentable over Roe et 
al. (6,156,020) as applied to claim 21 above. 

Roe discloses all aspects of the claimed invention but remains silent as to the 
amount of chemical additive used. The chemical additive disclosed by Roe is a 
hydrophobic lotion, and it is well-known in the art that an increase in the amount of 
lotion used directly results in an increased benefit to the skin of the user. It would 
therefore be obvious to one of ordinary skill in the art at the time of invention to include 
more than 0.02% by mass of nit conditioner in the pouch of Roe. 

Double Patenting 

A rejection based on double patenting of the "same invention" type finds its 
support in the language of 35 U.S.C. 101 which states that "whoever invents or 
discovers any new and useful process ... may obtain a patent therefor ..." (Emphasis 
added). Thus, the term "same invention," in this context, means an invention drawn to 
identical subject matter. See Miller v. Eagle Mfg. Co., 151 U.S. 186 (1894); In re 
Ockert, 245 F.2d 467, 114 USPQ 330 (CCPA 1957); and In re Vogel, 422 F.2d 438, 164 
USPQ 619 (CCPA 1970). 

A statutory type (35 U.S.C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in 
scope. The filing of a terminal disclaimer cannot overcome a double patenting rejection 
based upon 35 U.S.C. 101. 

Claims 41, 43-49, and 51-59 are rejected under 35 U.S.C. 101 as claiming the 

same invention as that of claims 39-46 and 48-56 of prior U.S. Patent No. 6,667,424. 

This is a double patenting rejection. 
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Claim 30 is rejected under 35 U.S.C. 101 as claiming the same invention as that 
of claim 1 of prior U.S. Patent No. 6,667,424. This is a double patenting rejection. 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 
USPQ 645 (Fed. Cir. 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 
1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 
418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

Claims 42 and 50 are rejected under the judicially created doctrine of 
obviousness-type double patenting as being unpatentable over claim 39 of U.S. Patent 
No. 6,667,424 in view of U.S. Patent 5,597,873. The patented claims of '424 fail to 
disclose a Centrifuge Retention Capacity of about 1 .5 g/g or greater. Patent '873 
teaches the use of free-flowing particles having a Centrifuge Retention Capacity of 
greater than 1 .5 g/g, which exhibits improved dryness and leak prevention, as described 
in column 4, lines 43-55. It would therefore be obvious to one of ordinary skill in the art 
at the time of invention for the free-flowing particles of '424 to have a Centrifuge 
Retention Capacity of greater than 1 .5 g/g, as taught by '873, to provide improved 
dryness and leak prevention. 

Claims 12-13 and 29 are rejected under the judicially created doctrine of 



obviousness-type double patenting as being unpatentable over claims 35 of U.S. Patent 
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No. 6,667,424. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because while the AUL and CFC are claimed together in the 
patented claims, it is would be obvious to one of ordinary skill in the art that particles 
meeting one limitation would likely meet the second, and therefore are not patentably 
distinct. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to C. Lynne Anderson whose telephone number is (571) 

272- 4932. The examiner can normally be reached on Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tanya Zalukaeva can be reached on (571) 272-1 115. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 

273- 8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 



Conclusion 



TATYANA ZALUKAEVA 
PRIMARY EXAMINER 
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